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Mr. Jeremiah Nyegenye 

The Clerk of the Senate 

Parliament of Kenya  

P.O Box 41842-00100 

Nairobi. 

                      31st March, 2021 

 

 

RE: MEMORANDUM OF THE NATIONAL WOMEN STEERING COMMITTEE-

NWSC TO THE SENATE ON THE POLITICAL PARTY PRIMARIES BILL, 2020  

 

About the NWSC-National Women Steering Committee 

 

The National Women Steering Committee-NWSC, is a coalition platform that brings together 

individuals and organizations working for women’s political and economic emancipation. The platform 

brings the women together from the county level to the national level united to bring value, voice and 

strength in our work in leadership and development. The NWSC platform aims to translate women’s 

numerical strength into greater bargaining power for the socio-cultural, political and economic 

transformative change within women’s spheres of influence and is united on the irreducible minimums 

that bring women out of political and economic exclusion. Currently the membership of the NWSC 

comprises over 100 organizations from the County to the National level.  

 

On the political front, the coalition has been effective in raising awareness on women’s constitutionally 

guaranteed political rights and enabling women claim those rights as well as supporting women actively 

hold the line while participating in leadership and decision making spaces from the local to the national 

levels. 

 

 

Introduction 

 

The Constitution of Kenya 2010 in its preamble celebrates the diversity of Kenyans and the Kenyan 

values of human rights, equality, freedom, democracy, social justice and the rule of law. In Chapter 

four, Article 27, it guarantees all citizens equality and freedom from discrimination, which includes the 

equal treatment of women and men, including the right to equal opportunities in the political, economic, 

cultural and social spheres. The Constitution further provides that the State or any person shall not 

discriminate directly or indirectly against any person on any grounds, including race, sex, pregnancy, 

marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, 
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culture, dress, language or birth. The Constitution is the supreme law of the land and it binds all persons 

and all State organs at both levels of government. It therefore, renders any law that is inconsistent with 

the Constitution void.  

 

Article 2 of the Constitution of Kenya provides that the general rules of international law shall form 

part of the law of Kenya and that any treaty or convention ratified by Kenya shall form part of the law 

of Kenya under the Constitution. Kenya is a party to several treaties that guarantee gender equity and 

gender equality. Key among these are: The International Covenant on Civil and Political Rights 

Convention on the Elimination of All forms of Discrimination against Women, 1981 (CEDAW), the 

Banjul Charter and East Africa Community Treaty, 1999. In particular, Article 7 of CEDAW acceded 

to by Kenya on 9th March 1984 requires the State to take all appropriate measures to eliminate 

discrimination against women in political and public life and in particular to ensure that women enjoy 

equal terms with men, which includes the right to participate in the formation of government policy and 

the implementation thereof and… to hold public office and perform all public functions at all levels of 

government. Likewise, Kenya is a signatory to the Beijing Declaration and Platform for Action, 1995 

calling on the governments to take measures to ensure women’s equal access and full participation in 

power structures and decision-making, as well as to increase women’s capacity to participate in 

decision-making and leadership. 

 

On women’s political participation, Article 38 of the Constitution of Kenya 2010 provides for the rights 

of any adult Kenya citizen to be registered as a voter, vote by secret ballot in any election or referendum, 

to be a candidate for public office, or office within a political party of which the citizen is a member 

and, if elected, to hold office. However, systemic and structural hindrances have barred Kenyan women 

from fully and effectively participating in electoral and political processes towards governance 

positions.  

 

Cognizant of the provision under Article 27 of the Constitution of Kenya 2010 which states that the 

State shall take legislative and other measures to implement the principle that not more than two-thirds 

of the members of elective or appointive bodies shall be of the same gender, the National Women 

Steering committee would like to give input into the Political Parties Primary Bill 2020 which has been 

tabled in the Senate and is at the stage of public participation. 

 

We therefore make our submissions and recommendations as follows: 

 

 

 

 

PART I— PRELIMINARY 

 

3. b) ensure that the party primary is– 

 

Recommendation: to insert an additional requirement to read;  

 

Free from violence, intimidation and undue violence. 
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4(3) In making the appointments to a party organ under subsection (1), a political party shall 

ensure that— 

 

Recommendation: to insert an additional requirement to read;  

 

Regional diversity/representation is observed. 

 

 

PART II —POLITICAL PARTY STRUCTURES FOR THE CONDUCT OF PARTY 

PRIMARIES 

 

4(3)(b) at least one-third of the members of each party organ are of the opposite gender; 

 

Recommendation 1: To rephrase the sub-section to read;  

(b) not more than two-thirds of the members of each party organ are of the same gender. 

 

*Note on the recommendation: It is important that the wording is in keeping with the Constitutional 

requirement to satisfy the not more than two-thirds gender principle in Articles 27(8), 81(b), & 177(b). 

To ensure this, we must begin by identifying the proportions. So what is not more two-thirds? 

Simple arithmetic: 100 divide by 3 multiply by 2=66.6 percent; we submit that if we proceed to round 

up the number to the nearest that is 67 percent we offend the gender principle because the measure 

surpasses the two-thirds therefore offending the NOT MORE than two-thirds principle. The only 

logical way of complying with the Constitution especially in view of Article 27(8) which makes it a non 

derogable right, is by lowering the percentage to the whole and leaving out the fraction (.6). Therefore, 

taking the not more than two-thirds as 66 percent and the minimum percentage as 34 percent.  

 

The law does not frown on the excluded gender being above one-third but frowns, in fact prohibits more 

than two-thirds of any gender. Having 67 percent of any gender in elective or appointive positions is 

out rightly unconstitutional where's having 34 percent or 40 percent or even 50 percent of any gender 

is lawful. The constitutional minimum and maximum limits are to start us off on the journey to equality. 

Not getting this bare minimum undermines the constitutional principles of inclusiveness, non-

discrimination and gender equality and the human rights of the excluded gender. 

 

Recommendation 2: To introduce a new clause that reads; 

“A political party list shall have an appropriate number of qualified candidates and alternates between 

male and female aspirants”. 

 

Recommendation 3: To introduce a new clause that will read;  

A political party shall submit an updated and accurate party membership list to the Independent 

Electoral and Boundaries Commission and the Office of the Registrar of Political Parties at least 4 

months before the general election or a by-election. 
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5. (1) A political party shall submit to the Commission and the Registrar information on persons 

holding office in the party organs and the authorised signatories at least thirty days before the 

political party conducts a party primary. 

 

Recommendation: We recommend that that the timeline be amended to at least 3 months so that the 

people holding office are not just members but are conversant with party policies and procedures and 

to also avoid last minute changes which may not be transparent.  

 

6. The governing body of a political party shall, for purposes of this Act, be responsible for — 

 

(c) certification of the political party membership register;  

(d) informing the Commission and the Registrar of the type of party primary to be conducted by 

the political party;  

(e) setting the date, time and venue of the party primary;  

(f) receiving the results and reports of the party primary from the election board; 

 

Recommendation: The above should be the role of the election board of the party to avoid undue 

influence and interference. 

 

8. (1) A person is qualified for appointment as a chairperson of the internal dispute resolution 

organ of a political party if that person is an advocate of the High Court of Kenya of at least five 

years and meets such other requirements as may be specified in the constitution or nomination 

rules of the political party. 

 

Recommendation: The position should be open to other people too besides lawyers as long as they 

understand the party rules and are fair in the execution of their role. We recommend that persons who 

are certified arbitrators of at least five years standing who may not necessarily be lawyers be considered 

for this position and any other persons who are well versed in dispute resolution matters with at least 

five years experience in the role. 

 

8. (3) A person is not qualified for appointment as chairperson or member of the internal dispute 

resolution organ if the person participated as an aspirant in the party primary immediately 

preceding the dispute 

 

Recommendation: Delete this clause as the organ should be in place before the party primaries. 

 

Other Recommendations under Article 8:  

 

Recommendation 1: Insert a new clause indicating that the dispute resolution organs should be free 

from conflict of interest, nepotism, cronyism and such other conflicts as provided for in Chapter 6 of 

the Constitution of Kenya 2010. 

 

Recommendation 2: Insert a new clause directing that dispute resolution should take place within 14 

days and should be complete at least a month before a general election or a by-election.   
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PART III — CONDUCT OF PARTY PRIMARIES 

 

11. (3) The day or days specified by the Commission for the conduct of party primaries for a 

general election under subsection (1) shall be a public holiday. 

 

Recommendation: To add a directive that all parties be bound by this provision and must therefore 

conduct their party primaries on the same day to make enforcement of this clause practical. 

 

Recommendation 2: To add a directive that the political party should notify its members of the 

venue and other logistics of the party primaries at least fourteen days before the date of the 

party primaries. 

 

11. (4) An employer or any person in charge of an employee who is a member of a political party 

that is undertaking a party primary for a by-election shall permit that employee to participate in 

the relevant party primary on the day or days specified under subsection (1). 

 

Recommendation: To provide clarity on how this will be achieved. 

 

15. A political party that intends to conduct a competitive party primary shall — Competitive 

party primary. The Political Party Primaries Bill, 2020 869  

 

(a) use the party membership register certified by the governing body; 

 

Recommendation: to edit the clause to read;  

 

(a) use the party membership register certified by the ORPP and the political party elections board; 

 

19. (1) An aspirant or a member of a political party may file a complaint with the internal dispute 

resolution organ within three days of the declaration of party primary results on the ground that 

the party primary did not comply with the Constitution, this Act, the Elections Act, the Political 

Parties Act or any other written law. 

 

Recommendation: to edit the clause to add compliance/adherence to the political party rules.  

 

19. (2) The internal party dispute resolution organ shall hear and determine a complaint filed 

under subsection (1) within thirty days from the date the complaint was filed. 

 

Recommendation 1: to edit the clause to provide for 14 days from the date the complaint is received as 

30 days is too long and can greatly jeopardize the complainant’s candidature.  

 

Recommendation 2: To introduce a new clause to read; 

The dispute resolution organ/ committee shall comply with the not more than two thirds gender 

principle. 
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PART IV — OFFENCES RELATING TO PARTY PRIMARIES  

 

23. A person who — 

 

Recommendation: to edit the clause to read;  

 

23. A person or a party official who- 

 

24. (1) A person who, directly or indirectly —  

(a) uses or threatens to use any force, violence including sexual violence, restraint or material, 

physical or spiritual injury, harmful cultural practices, damage or loss, or any fraudulent device, 

trick or deception for the purpose of — 

 

Recommendation: to edit the clause to read;  

 

(a) uses or threatens to use any force, violence including sexual violence, restraint or material, physical 

or spiritual injury, harmful cultural practices, damage or loss, or any fraudulent device, trick, deception 

or uses technology of any kind to defame, intimidate or character assassinate for the purpose of — 

 

26. A person who, directly or indirectly inflicts or threatens to inflict injury, damage, harm or 

loss on or against a person during party primary 

 

Recommendation: to edit the clause to make it more specific, to read;  

 

26. A person who, directly or indirectly inflicts or threatens including through the use of technology for 

incitement to violence, hate speech, fake news, to inflict injury damage, harm or loss, on or against a 

person including threats or harm to property during party primary. 

 

 

PART V—MISCELLANEOUS PROVISIONS 

30. (2) The Commission may outsource the service under subsection (1) to institutions accredited 

by the Registrar. 

 

Recommendation:  

To clarify which commission this is and to edit the clause to replace the commission with the Office of 

the Registrar of Political Parties-ORPP who are mandated to regulate political parties to ensure 

compliance with the Constitution and the Laws of Kenya.  

 

31. (1) The Commission may accredit institutions to conduct party primaries on behalf of political 

parties. 

 

Recommendation:  

 

To edit the clause to replace the commission with ORPP who are mandated with this.  
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31. (2) A political party may at its own cost hire an institution accredited under subsection (1) to 

conduct a party primary. 

 

Recommendation: To offer clarity on which institutions or what type of institutions would qualify for 

such accreditation.  

In addition, include that a political party shall provide for the accreditation of observers. 

 

32. (1) A political party shall put in place and implement affirmative action measures to promote 

the inclusion of special interest groups in party primary. 

 

Recommendation: To offer clarity on which special interest groups this clause is referring to. The 

Constitution of Kenya 2010 recognizes marginalized groups and not special interest groups.  

 

32. (2) (b) provision of assistance to persons with disability to vote during a party primary. 

 

Recommendation: To offer clarity on what support for which groups such as the visually impaired an 

those with hearing impairment. We recommend the use of braille and assistance for the hearing impaired 

such as sign language interpreters. 

 

33. (2) (b) provide for the procedure of nomination of special seats under party lists; 

 

Recommendation 1: To give a directive on Electoral Colleges for the marginalized groups.  

 

Recommendation 2: To introduce a new clause to read;  

Political Parties will be required to have Electoral Colleges to select candidates for positions that are to 

be filled by women, youth and persons with disabilities. Further, we recommend that not more than two 

thirds of the electoral college shall be of the same gender except for women colleges. 

 

*Note on the recommendation: Political Parties are notorious for using the provisions for 

marginalised groups to reward relatives and cronies of senior party officials and ignoring party 

members of the women, youth and PWDs leagues. There has been contention even from party 

supporters that nominations have been abused by party officials to reward people who have not 

committed to or worked for the party. To address this issue, Political Parties should be required to 

allow each respective league of the party to form Electoral Colleges and to select the candidates from 

among their rank and file. That way there will be fairness and fair representation of the marginalised 

groups. 

 

33. (2) (f) accredit institutions for provision of civic education and awareness related to party 

primary. 

 

Recommendation: To edit the clause to include accreditation of election observers. 

To also ensure that civic education and awareness is carried out by the ORPP 
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Submitted by the National Women Steering committee-NWSC 

 

On the 31st of March 2021. 


