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Thursday, 1st April, 2021. 
 

Judicial Service Commission  
Kenya Re-Insurance Plaza Taifa Road 
NAIROBI. 
jscsecretariat@jsc.go.ke     “Advance copy via e-mail” 
 

RE: RESPONSE TO CALL FOR INVITATION FOR PUBLC PARTICIPATION 

AND CALL FOR MEMORANDA ON THE RECRUITMENT OF THE CHIEF 

JUSTICE AND SUPREME COURT JUSTICE OF THE REPUBLIC OF KENYA 

 

This memorandum is provided by the National Women’s Steering Committee-NWSC 

in response to the call by the Judicial Service Commission (JSC) dated 17th February 

2021 in the context of its recruitment for positions of Chief Justice and Judge of the 

Supreme Court of Kenya.  

About the NWSC 

The National Women Steering Committee-NWSC, is a coalition platform that brings 

together individuals and organizations working for women’s political and economic 

emancipation. The platform brings the women together from the county level to the 

national level united to bring value, voice and strength in our work in leadership and 

development. The NWSC platform aims to translate women’s numerical strength into 

greater bargaining power for the socio-cultural, political and economic transformative 

change within women’s spheres of influence and is united on the irreducible minimums 

that bring women out of political and economic exclusion. Currently the membership 

of the NWSC comprises over 100 organizations from the County to the National level.  

On the political front, the coalition has been effective in raising awareness on women’s 

constitutionally guaranteed political rights and enabling women claim those rights as 

well as supporting women actively hold the line while participating in leadership and 

decision making spaces from the local to the national levels. 

Background 

Since the promulgation of the Constitution of Kenya on August 27, 2010 and the 

Supreme Court, the first apex national body to be formed under the Constitution of 
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Kenya 2010 has been composed in violation of the constitutional provisions on 

gender representation in the Bill of Rights. Article 27(8) of the Constitution of Kenya 

2010 provides that “not more than two thirds of the members of elective or appointive 

bodies shall be of the same gender.” 

Over the last decade the Judicial Service Commission has conducted recruitment in a 

manner that has resulted in the apex court’s non-compliance with the supreme law.  

These actions of the JSC, in addition to contributing to the erosion of the rule of law 

and undermining constitutionalism have also created certain cultural perceptions 

about the Supreme Court, including: that the Supreme Court male majority is not 

merely normal it is the norm; that the position of Chief Justice must be held by a man; 

and that women’s representation on the Supreme Court is optional.  In effect the 

actions of the JSC in recruiting a non-compliant Supreme Court are contributing to 

undermining the rule of law and constitutionalism.  

We appreciate that the Judiciary has remained the one arm of government and 

institution that has done more than others to ensure that the principle of inclusivity is 

embraced. However, it remains a source of disappointment that the JSC continues to 

fail to seize the opportunity to ensure that the apex court which is a creation of the 

Constitution 2010 is in compliance with the gender principle. 

Article 10 provides the national values and principles of governance and notes that 

“The national principles of governance in this Article bind all State organs, State 

officers, public officers and all persons”. These principles of governance include 

“sharing and devolution of power, the rule of law, equality, equity and patriotism.” As 

such, where the JSC recruitment processes results in a Supreme Court that does not 

comply with the Constitution Article 27(8) such actions are violations of Article 10 of 

the Constitution. 

Currently, the national Cabinet, Parliament and Supreme Court are all composed in 

violation of Article 27(8) on gender representation. Indeed, since the promulgation 

of the Constitution of Kenya 2010 none of these bodies has ever been 

constitutionally compliant.  

On September 21, 2020 the Hon. David Maraga the Chief Justice issued an advisory 

to dissolve parliament1 per Art. 261(7). This unprecedented action was the result of 

Parliament’s repeated failure to abide by various court decisions from the Supreme 

Court Advisory Opinion 2 of 20122 to the Centre for Rights Education and Awareness 

& 2 others v Speaker the National Assembly & 6 others [2017] eKLR case where 

Justice Mativo ruled that:  

“if Parliament fails to enact said legislation within the said period of SIXTY (60) 

DAYS from the date of this order, the Petitioners or any other person shall be at 

                                                           
1 Chief Justice’s advice to the President on dissolution of parliament for failure to enact the gender rule 
http://kenyalaw.org/kenyalawblog/chief-justices-advice-to-the-president-on-dissolution-of-parliament/  
2 In the Matter of the Principle of Gender Representation in the National Assembly and the Senate [2012] eKLR 

http://kenyalaw.org/caselaw/cases/view/85286
http://kenyalaw.org/caselaw/cases/view/85286
http://kenyalaw.org/caselaw/cases/view/133439/
http://kenyalaw.org/caselaw/cases/view/133439/
http://kenyalaw.org/kenyalawblog/chief-justices-advice-to-the-president-on-dissolution-of-parliament/
http://kenyalaw.org/caselaw/cases/view/85286
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liberty to petition the Honourable the Chief Judge to advise the President to 

dissolve Parliament.”3    

In response to the Chief Justice’s Dissolution Advisory, the Speaker of the National 

Assembly issued a statement entitled on the Two Thirds Rules entitled: Two-Thirds 

Gender Rule: Is Parliament the Proverbial Punching Bag?4 In which he states: 

 “Relatedly and in any event, we have not witnessed the same energy directed 

at other public bodies and state agencies and constitutional commissions that are 

either elective or appointive even where they are not gender compliant. Despite the 

huge attention that has been placed on Parliament, gender parity compliance on 

the part of the Executive especially the Cabinet, Judiciary including in the 

Supreme Court and other key state agencies has not been met.”  

In effect, the Speaker is arguing that parliamentary compliance with Article 27(8) is not 

necessary because the Supreme Court among other bodies is not constitutionally 

compliant. Illegality breeds impunity. An unconstitutional Supreme Court lacks 

legitimacy and will have a difficult time holding any other body accountable, as the 

Speaker’s public statement demonstrates. This is especially important seeing as the 

constitution vests the judiciary with the role of interpreting the Constitution.  

A decade after promulgation, enough is enough it is time for the JSC and other public 

bodies responsible for the recruitment of members of public service bodies to 

demonstrate greater fidelity and respect for the Constitution and the law.   

Qualified Women 

On the matter of appointments, it has been noted on several occasions that it is said 

that not enough women apply for the positions or that there aren’t enough qualified 

women. In the current circumstance, the JSC is not faced with such a situation. Among 

the shortlisted candidates are three women in total, all who are supremely qualified for 

the position of Chief Justice and Justice of the Supreme Court respectively. 

Professor Patricia Kameri-Mbote 

Prof Kameri-Mbote is a woman of many firsts. She was the first female professor in 

law in Kenya and the first woman Dean at the School of Law, University of Nairobi; 

she was recognized as the first woman in East and Central Africa to come up with a 

higher Doctorate of Doctor of Laws in her thesis which is yet to be published titled 

“Contending Norms in a Plural Legal System: The Limits of Formal Law.” In 2006, Prof 

Kameri-Mbote was appointed as a member of the Committee of Eminent Persons by 

Hon. Mwai Kibaki the President of the Republic of Kenya. The task of the Committee 

was to advise the government on the way forward for the stalled constitution review 

process. In 2015, she was honored with the “Elder of the Burning Spear (EBS)” 

                                                           
3 Centre for Rights Education and Awareness & another v Speaker of National Assembly & 5 others [2017] eKLR 
4 PARLIAMENT OF KENYA, OFFICE OF THE SPEAKER, NATIONAL ASSEMBLY 
SNA Opinion Piece on the 2/3 Gender Rule, Two-Thirds Gender Rule: Is Parliament the Proverbial Punching 
Bag? http://kenyalaw.org/kenyalawblog/national-assembly-speakers-statement-on-the-gender-rule/  

http://kenyalaw.org/kenyalawblog/national-assembly-speakers-statement-on-the-gender-rule/
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pursuant to section 4 (b) of the National Honours Act No. 11 of 2013 which covers 

persons who have “made an exemplary contribution to the country or a county in the 

economic, social, scientific, academic, public administration, governance, sports, 

journalism, business, security or other fields.” She has mentored several students in 

Kenya, Ghana, Nigeria, Zimbabwe, South Africa, the United Kingdom as well as the 

United States. She has imparted knowledge to many young, eager legal minds 

throughout her career as a lecturer at the University of Nairobi since 1994. Prof 

Kameri-Mbote has contributed immensely to legal education institutions in the country 

and published widely in the areas of international law, environmental law, women’s 

rights and property rights. She has research interests in environment and natural 

resources law and policy, human rights, women’s rights, land rights, intellectual 

property rights, biotechnology policy and law and economic law. 

Some of her notable publications include “Gender, Rights and Development: An East 

African Perspective”, “Separating the baby from the bath water: women’s rights and 

the politics of constitution-making in Kenya” written with Kabira Nkatha and “Women, 

land rights and the environment: The Kenyan experience”, among others. 

She is a Professor of Law and the immediate former Dean at the School of Law, 

University of Nairobi (UON). She has also served as the Director of Research and 

Policy Outreach and Acting Executive Director at the African Centre for Technology 

Studies, Nairobi. She is highly qualified to hold the position of Chief Justice. 

Lady Justice Martha Karambu Koome 

Lady Justice Martha Karambu Koome has a total of twenty-six years’ experience both 

as a legal practitioner and a Judge of the High Court and as Judge of the Court of 

Appeal. She began her legal career in private practice in 1988, where she succeeded 

in running one of the most successful women law firms at the time. As an Advocate 

she specialized in human rights defense of persons charged with politically instigated 

offences, such as treason and detention without trial. She also represented women in 

pursuit of property rights in precedent setting cases that subsequently informed the 

constitutional review and other legislations. Judge Koome was also at one time the 

chairperson of the Federation of Women Lawyers FIDA from 1999-2003. She is also 

known for pioneering Court Users Committees and developing checklists for use in 

court to facilitate and expedite court hearings. She is a renowned champion for the 

rights of children. She is qualified to hold the position of Chief Justice and Justice of 

the Supreme Court.  

Alice Jepkoech Yano 

Alice Jepkoech Yano is a lawyer with over 25 years of legal practice and served as a 

former Commissioner on the Constitution of Kenya Review Commission-CKRC which 

informed the current Constitution of Kenya 2010. She is qualified to serve in the 

position of Justice of the Supreme Court. 
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JSC’s Responsibility 

Article 2(1) of the Constitution provides that “This Constitution is the supreme law of 

the Republic and binds all persons and State organs at both levels of 

government.” Article 3 further provides that “Every person has an obligation to 

respect, uphold and defend the Constitution.” Therefore, the JSC as an institution 

is bound by the Constitution as the supreme law, including its provisions on gender 

representation in Article 27(8). Additionally, every commissioner has an individual 

obligation to “respect, uphold and defend the Constitution.” The obligation to make 

decisions that comply with the Constitution, and to act in subservience to it, therefore 

exists at both the individual and institutional level.  As such the JSC should ensure 

that it maintains records of the recruitment process that demonstrate, should such 

evaluation be necessary, compliance with these obligations during the decision 

making process at both the individual and institutional level.  

Article 172(2) of the Constitution provides that “In performance of its functions, the 

Commission shall be guided by the following-  

(a) competitiveness and transparent processes of judicial officers and other 

staff of the judiciary; and  

(b) the promotion of gender equality.”  

The JSC is therefore obligated to ensure that the recruitment process and result 

promote gender equality. Indeed, it should be the practice that short lists should be 

made up of an equal number of men and women to ensure equal opportunity.  

In the case of Marilyn Muthoni Kamuru & 2 others v Attorney General & another [2016] 

eKLR the  Late Justice Onguto, while finding Cabinet unconstitutional for violating 

Article 27(8), stated that “that Article 27(8), especially as far as the appointive 

positions are concerned, should be realized immediately”. The JSC must 

therefore guarantee that the membership of the Supreme Court which is an appointive 

body is compliant with Article 27(8). This means that either both of the two vacancies 

may be filled by women or one may be filled by a man.  This means that the JSC is 

legally barred from recruiting two men for the two vacancies on the current 

Supreme Court.  

The Role and Objectives of the Supreme Court  

The Supreme Court of Kenya is a creation of the Constitution, established in Article 

163(1). The Supreme Court Act 2011 was enacted to make further provision for the 

operation of the Supreme Court as provided in Article 163(9).  

The Supreme Court Act, Section 3 provides that  

“Object of the Act. 

3. The object of this Act is to make further provision with respect to the operation of 

the Supreme Court as a court of final judicial authority to, among other things— 

http://kenyalaw.org/caselaw/cases/view/129670/index.php
http://kenyalaw.org/caselaw/cases/view/129670/index.php
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(a) assert the supremacy of the Constitution and the sovereignty of the people of 

Kenya; 

(b) provide authoritative and impartial interpretation of the Constitution; 

(c) develop rich jurisprudence that respects Kenya’s history and traditions and 

facilitates its social, economic and political growth; 

(d) enable important constitutional and other legal matters, including matters relating 

to the transition from the former to the present constitutional dispensation, to be 

determined having due regard to the circumstances, history and cultures of the people 

of Kenya; 

(e) improve access to justice; and 

(f) provide for the administration of the Supreme Court and related matters.”  

The Supreme Court is a symbol of justice and impartial dispute resolution for the 

country. Indeed, the point of a Judiciary is to encourage legal settlement of disputes 

and conflict thereby promoting the Rule of Law. The role of the Supreme Court as the 

court of final judicial authority makes its compliance with the constitution especially 

important. And when the Supreme Court is composed in violation of the supreme law 

it is entrusted to interpret, its authority is undermined and its legitimacy questioned.   

Further, given developments on the Gender Principle including the Chief Justice’s 

Advisory on the Dissolution of Parliament for its failure to enact legislation to ensure 

the operationalization of the not more than two thirds gender principle and to provide 

for women’s adequate representation in the national legislature as they are currently 

the disadvantaged gender, it is conceivable that the next Supreme Court would be 

hearing a case on Article 27(8). The Supreme Court Act, Section 3 (b) provides that 

the role of the court is to provide “authoritative and impartial interpretation of the 

Constitution.” How would a Supreme Court composed in violation of Article 27(8) 

purport to be impartial? Indeed, such a court would itself be conflicted. Additionally, a 

Supreme Court composed in violation of the Constitution would find it difficult to assert 

the supremacy of the Constitution when it is itself composed in violation of the 

Constitution, its determinations would not be as authoritative and most importantly it 

would signal a move away and not towards “transition from the former to the present 

constitutional dispensation” in contravention of The Supreme Court, Act 2011.  

These are not insignificant considerations. In our current political context, an 

unconstitutional Supreme Court is a significant risk to the stability of the country and 

to our constitutional democracy. The JSC must play its constitutional role and 

safeguard the Supreme Court by ensuring that no more than 4 persons are of the 

same gender.  

This memorandum has focused on the responsibilities and obligations of the JSC as 

the exercise of the JSC role is also subject to public participation and to provisions of 

the Constitution which have in the past been ignored and/or violated. This history of 

http://kenyalaw.org/kenyalawblog/chief-justices-advice-to-the-president-on-dissolution-of-parliament/
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non-compliance by the JSC is concerning and it is our ardent hope that it will be part 

of the past at the conclusion of this recruitment exercise.  

Conclusion 

Constitutional compliance isn’t optional. Unfortunately, we have over the past decade 

developed and tolerated a culture in the country where institutions, including among 

them arms of government, flaunt and/or violate the provisions of the Constitution. As 

the constitutional arbiter and interpreter of the Constitution, the Judiciary cannot 

participate in this lawlessness. As long as the Supreme Court of Kenya continues to 

be composed in violation of the Constitution, we have little hope of restoring the Rule 

of Law or good governance.  

For and on behalf of the NWSC 
 

 
 
Daisy Amdany 
Coordinator NWSC 

 


